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Background

A mgor cause of confrontation between the tribal people and the State has been the
difference in the perceptions of the triba people and the Government about the rights of
the triba people over the forests and their use. This question was examined in some detall
in the report of the Commissoner for Scheduled Castes and Scheduled Tribes for the
years 1988-89 (29" Report). The touchsione of the vaidity of any sysem and its
practices is ther harmony with the right to life with dignity of the ordinary people. This
right is sdf-evident and does not need the support of any forma announcement or even
adoption in a Condtitution. Thisright is the very essence of human civilization.

Infringement of the Right to Life with Dignity

2. The present stuation in our country in the context of this basic right of the people
cannot be said to be complimentary. Here are the triba people, who are eking out a living
from the natura resource in ther habitat according to their perceptions, abilities and
traditions. They are not making any demands from the system for sustenance, support or
privileges like those in the modern sector of our economy or those who are conscious
about the tremendous benefits which are bestowed automaticaly by its membership.
Their only desre is to be dlowed to live in ther ancestrd homes without interference.
They are keen to enter that privileged group, but the state is not prepared to concede.
Nay, it does not hedtate in usng law and even force agang these people on some
technicd grounds or even othewise. Ther indienable cam of continued use for surviva
as a people. This is not only denid, but blatant violation of the basic right to life with
dignity of the people, which is ensrined in our Conditution. No forma sand, which the
date or the concerned authorities may prefer to take in this regard, can be acceptable for
this gross violation of human rights.

Dissonance between The Law & The Constitution

3. The basc question, therefore, is that how these gross anomdies persst in our
country even after independence and adoption of a Conditution, which establishes these
rights of the people in no uncertain terms. A closer scrutiny of the forma system reveds
that the very legd frame concerning the management of natura sources, paticulally the
forest, is not, in keeping with the spirit of our Conditution. Therefore there is a need for
thorough review and revison of the legd framework itsdf as has been suggested in the



Report (29th). It is, however, an open question whether the govt. would be agreegble to
concede the right of the people over their resources and make adequate and effective
changesin thet frame.

Violation of Law by the State & the People

4. The need for a basc dructurd change in the legd frame cannot be over
emphassed. Much in this regard will however, depend on the generd sendtivity in the
nation on these issues and dso the people's preparedness to assart their basic rights, it is
adso necessry to condder whether some amends can be made in the unhappy Situation
even as the legd frame remains as it is for a while. Accordingly, the postion was
reviewed in detal in the above report. The results even within this limited frame were
rather disurbing. In many cases, the dams of the people within the legd frame as
adopted by the State were not considered. Consequently, many a triba are deemed to be
encroachers even though nothing unusua was done by them and they had continued to
livein their respective habitats just like their ancestors through the ages.

5. The dtuation was quite different in many other cases. Under growing pressure of
population with no other resources to fal back upon, the people are forced to bresk the
lawv and enter forests for making a living. The biggest question, which these people face,
concerns provison or the next med for the family. This is a badc right of every person.
If the date feedls that any traditiond activity in this regard is not correct, it is the duty of
the dtate before the people are acceptable aternative and to persuade the people to make
their way of life. Accordingly, comprehensve recommendations were made in the Report
to end the present confrontation between the state and the people on the vitd issue of use
of fores land for making a bare living. Some excerpts from the Report are given in
Annexure|.

Decisions of Gover nment of I ndia to Resolve the Dissonance

6. The dtuation of the forests and triba people and recommendations made by the
Commissoner were conddered in detall by the Secretary's Committee in consultation
with the State Governments. The Secretary's Committee broadly concurred with them,
though within the limitations of the exiging legd frame The Government of India in
their turn, accepted the recommendations of the Secretary's Committee though with a
vitd change discussed in para below. A set of six circulars were issued on 18/8/90 for the
guidance of the State Government. These indructions are in technicd terms with which
even activiss may not be familiar with. Moreover, it will be necessary to understand the
basc frame of these indructions, which rests on certan premises accepted by the
Government of Indiain pursuance of the recommendations of the Commissioner.

Unsettled Claims and Encr oachments Distinguished

7. The first mgjor pemise of these indructions is that the land occupied by the tribal
people even within the reserved forests, ipso facto, cannot be deemed to be an
encroachment. It was on the mistaken premise that dl lands occupied by the triba people
in reserved forests, or even in other forest areas not reserved, the encroachments that in a
large number of cases, the tribd people are being erroneoudy treated as encroachers.



Consequently they are facing harassment, prosecution and even eviction for no fault of
theirs.

8. The GOI ingructions of 18/8/90, for the first time, have acknowledged the fact that
theee a number of disputed clams of the tribd people as distinguished from
encroachments, in the former case, continued occupation of law is a right of the people,
while in the latter cases to dlow continued occupation is technicaly a discretion of the
Government.

The Six Circulars

9. The fird circular in this set of 9x drculars with encroachments while the next two
are concerned with disputed clams (as diginguished from encroachments). One deds
with regularisation of habitations and converson of forest villages into revenue villages.
The two others ded with wildiife management and remova of intermediaries from
forestry. Some examples in which the land occupied by the triba people should not be
deemed to be encroachment but regarded as disputed clams to be amicably settled
between the State and the triba people, are given in these circulars which should be
carefully noted.

Unsettled Claims

(1) Claims Pertaining to Forest Settlement

10. The first set of cases is referred to in the second circular (N0.13-1 /90 F.P. (2) of
18/ 8/90). They cover disputed clams over forest land arisng out of forest settlement.
Some examplesin this regard are given below:

() There are cases where the tribal people have been in occupation of the land prior
to the formal process of the reservation of the forest started. But these cases, for a
variety of reasons were not consdered at the time of reservation. Consequently
after the find notification of resarvation, these people have been commonly
trested as encroachers. Thisis obviousy wrong.

(i) There are a number of cases, where the concerned people are not aware about the
process of reservation itsdf. For examples, the Satlement Officer himsdf may
not have visted the areas and yet many have passed the find order. In many
cases, the process of reservation may have been faulty or incomplete because of
incomplete record or nonexistence of maps. Consequently there is dissonance
between the officid record and the redity. The occupation of the land by the
tribal is deemed to be encroachment. It is clear that, the people cannot be
pendised for acts of omisson and commission of the State Authorities.



(i)

2.

11

There are cases, where the process of reservation had been completed long time
back but the find notification of reservation has not been issued o far. It is quite
likdy that the dtuation on the ground in the meantime may have changed
ggnificantly. For example, some people may have occupied some lands, which
could not have been taken note of a the time of the enquiry of clams before
reservation. And there is no posshility of congdering these cases before the find
natification on the bads of tha enquiry is issued. Now these cases should not be
treated as encroachments but treated as disputed claims.

Claims pertaining to pattas/ leased grants

The second set of cases is dedt with in the third circular (N0.13-1 /90 F.P.(3) of

18/9/90). They cover disputes regarding pattal leases/ grants involving forest lands. Some
examples are given below -

()

(i)

3.

12.

There are a large number of cases in which the people may be holding their lands
under a formad assgnment. The paital lease/ grant may have been temporary or
conditiond. They may have been dther forgotten or lgposed though the flux of
time. Or they may not have been renewed as a result of conscious policy of the
State. In al these cases, the initid occupation of the land by the people was legd.
In some cases that right Hill exists as in the case of ddi lands in Maharashtra,
even though these tribd assgnments have been forgotten. Therefore, in this case
the continued occupation of the people is legd and it cannot be disturbed. In some
other cases, the period of initid lease might have ended as in the eksdi pettas,
which were not renewed prior to 1980. Now &fter the enforcement of the Forest
Consarvation Act, the people cannot be formdly renewed. In some cases, like
lands assgned for agri-sericultural purposes or tongia cultivation, the tribd may
have violated the conditions of the lease. Therefore, they may be unauthorised
occupation but they cannot be dealt with as encroachers.

In some cases, the foret land may have been trandferred to the Revenue
Depatment yet its legd status may not have changed. In the meantime, these
lands may have been assgned to the people by the Revenue Depatment. Since
the legd atus has not changed, the people are deemed to occupy forest lands
even though they hold regular pattas. This is the postion of 'Orange areas in M.P.
Thetribal people cultivating such land cannot be trested as encroachers.

Claims pertaining to Habitations and Forest Villages

Another set of cases has been covered in the fifth circular (N0.13-1/90 F.P.(5) of

18/9/90). They reae to habitations and forest villages. The need for this circular arises
from the fact that a disinction is made between land under cultivation and homestead

land.

In many cases, Government may accept the right or clam of a person on lands

cultivated by him. But it may condder condruction of a hut in the adjoining area as
encroachment notwithstanding the fact that this condruction may be necessary for



cultivation of land. Thousands of tribal people were forced to vacate a large number of
such habitationsin Dhule Didtrict of Maharaghtrain 1987.

13. Smilarly, the issue of forest villages and lands cultivated by forest villagers has
remained unclear. A generd decison was taken by the Government of India in 1970s to
convet dl forest villages into revenue villages This process was completed in some
States, but remained incomplete in other States. With the coming of Forest Conservation
Act in 1980, al these processes came to a grinding hdt. The matter was further confused
when the forest villages again found a mention in the Nationd Forest Policy and the need
for developing them was emphasised. This circular clears the podtion. We will consder
forest villages and other habitations separately.

@ Habitations other than Forest Villages

14. All habitations other than forest villages have been divided into two categories (i)
habitations of those people, who may have encroached upon forest for cultivation and (i)
where the habitations may be a forest area but people may not be cultivating lands in the
forest.

() According to this circular, in those cases, where people are cultivating forest lands
according to this circular the habitations should be regularised if the land is
regularised. There is, however, a technica flaw in the circular. It does not spesk
of the habitation of those people whose occupation of land is not to be treated as
encroachment but as disputed clams. It is hoped that a common sense view will
be taken by the officds and habitations rdaable to disputed clams will be
regularised.

(i) The case of other habitations, where people may not be cultivating forest land is a
complex one. There cannot be any tribal habitations like this. If there are any such
cases, they have to be proceeded with due cautions. According to the circular all
habitations, which are more than twenty years old, have to be regularised. Mot of
the encroachment on fores land for housng are in and around new industrid
aress, urban centres and dong highways. They rdate to nontribds, who are
taking undue advantage of unclear forest boundaries, not unoften in colluson with
locd officids. They deserve no sympathy.

(b) Forest Village

15. This circular now reterates the Government decison to convert forest villages into
revenue villages. This should bring these villages & par with other villages for the
purpose of developmental programmes. There were some psychologica blocks and
technicd hurdles so far. It is, however, envisaged that even dfter the forest villages are
given the daus of revenue villages, ther management could continue with forest
officids. It will, however, be necessary to clothe the forest officids with revenue powers.
Thisis awecome move.



(© Forest land cultivated by forest villagers

16. This circular is not clear about the forest land cultivated by forest villagers. 1t may
be noted that the land is assigned to the each forest villager without conferring any rights
on him. But in the mean time it is possble that some more lands may have been brought
under plough by the resdents of forest villagers. This circular envisages inheritable but
indienable rights being given in the forest villages. This should cover the forest lands
cultivated by forest villagers.

4, Lands under encroachment of the Tribal people

17. The next st of cases is referred to in the firg circular (No.13-1/90 FP (1) of
18/9/90). They relate to encroachment on forest land. These ingructions broadly divide
these encroachments into two groups, viz. Encroachments (i) before and (ii) after the
enforcement of the Forest Conservation Act, 1980 (25/9/1980). The encroachers
themsaves comprise two categories, (i) those people who are digible for grant of patta,
and (ii) those people who are not digible. Lastly, the encroached lands aso broadly
comprise two types, (i) Some encroached lands are quite good and cultivable. Therefore,
there is no harm in sattling them, (ii) Some other lands cannot be assigned for cultivation
for technical reasons such as land with a dope of 15 or land on the bank of a nada stream.
The reason is that the soil of these lands will be washed away if they arc cultivated.
Some land are not just cultivable such asthosein rocky aress.

18.  The indructions clearly state that al encroachments prior to 1980 should be settled
provided the land is cultivable and the person is digible for dlotment of lands. The post -
1980 encroachments cannot be settled. Thus, according to these ingructions land cannot
be stled in case the encroacher is an ingligible person and/ or the land is not fit for the
cultivation or the encroachment was made after 1980. N.P.

19. It will be necessxy to condder the cases of indigible category of persors
carefully. For example, those people, who may have encroached upon the land for
making a big edtate, do not deserve any condderation. Their encroachments should be
removed. But there are others, who may be indigible only technicdly. For example the
holding of a person may be a big one. But the land may be rocky and may not be of much
useful. Even if the land is good, it may jointly owned by many brothers. Formd divison
of holding cannot be inssted for declaring a person digible for regularisation

20. The other question relates to the type of land. A number of persons, who ae
otherwise digible for alotment of land may not be able to get bendfit of regularistion
because the land they occupy cannot be assigned for technical reason or is unsuitable for
cultivation. In some cases the technical objections may not be sound. For example, the
fields in the nda beds comprise the best agriculturd land in a hilly area And naa-bed
cultivation is desrable even s0 for soil conservaion. The agriculturd experts are ether
unaware along there acts or may not like to be bothered. Such lands, therefore, should be
assigned.



21.  Smilaly the pogt-1980 encroachments should also be dedt with care and empathy.
As dated earlier, the encroachers are somehow meking a living from these lands and
have no dternative. Their occupation of land cannot be disturbed by the State on any
technica ground whasoever unless they are provided with an dternative means of
livdihood. The Govt. of India have accepted this premise. For otherwise it will infringe
the right to life of the people guaranteed under the Conditution. Accordingly while it was
formaly decided not to settle such lands in favour of the encroachers, it was envisaged
that the State Government will prepare schemes for providing these people aternative
means of liveihood- The right to life of the people was, thus, implicitly accepted. In
practicad term it means tha no tribd shdl be digpossessed of his land unless an
dternative means of liveihood hes been provided to him by the Government.

5. Provison of Economic base for Tribal People before Removal of
Encroachment Obligatory

22. The most sgnificant feeture of the approach accepted by the Government of India
as reflected in these circulars is the acceptance of the respongbility to provide an
dternative economic base to those tribad people in whose favour encroachments on forest
lands cannot be regularised. These indructions make pointed reference to a scheme
prepared for this purpose by the Government of India and communicated to the State
Governments vide their letter No. 6-21/89 FP dated 1/6/90 (Annexure 3). This scheme
has the following specid features

1 This scheme can be taken upon degraded forests lands even within reserved
forest aress.

2. The areas sdected for the purpose should comprise sizeable compact blocks.
The desgnated block(s) should be assgned to a number of families
collectively as a group. However the block should be nationdly sub-divided
and an area of up to 5 ha for naturd regeneration and 2 ha for intensve
planting can be assgned to each family. The object is engendering persond
interest and group respongbility in the new economic activity.

3. The group of families so sdected is expected to function as an informa group.
In particular, they need not form a registered society or a cooperative, the two
inditutiond forms which ae genedly inssged upon in government
programmes meant for group of people.

4, The sdection of beneficiaries for this programme has been left with traditiond
triba inditutions or the assembly of dl adult in the concerned habitation.
Thus the idea is to work through the community as diginct from forma
ingitutions like village Panchayats. It may dso be noted that it is habitation
which is the red community-unit and not a village which. The village is
gengdly an adminidrative unit, which may comprise a number of habitations.
The group of families in thar turn will sdect their representatives informally.
It is clear that these representatives will be unequivocdly responsble to the



group and can be changed a will. They will ded with the officids on behdf
of the people in dl the matters and report to the group regularly.

5. The paticipaion of beneficiaies in the programme will be exdusvdy
through their persond labour and not hired labour. Thus the posshility of
acquiring interest in the new assets through hired labour is ruled ouit.

6. The paticipants will have full right over the usufruct from ther respective
aress. They will dso be entitted to 75% of the proceeds of slviculturd
operations and 50% of the main fdllings at the end.

7. As the flow of benefits from this scheme gradudly increases, the dependence
of the concerned persons on agriculturd lands in the forest will gradudly
decrease. Findly, they can be expected to become sdf-rdiant. At that stage,
the land under unauthorised occupation can be taken over by the government
with their consent.

(6) Other Related Matters

() Compensation for Loss of Life etc. due to predation/ depredation by Wild
Animas[Circular N0.13-1/90 F.P.(6)]

23.  The tribad people living in and around the forests face the risk of life, damage to
property and crops due to predation/ depredation by wild animas. This risk becomes
manifold and aound wildlife sanctuaries. This circular prescribes cetan norms for
compensation of losses of al descriptions. An important festure of these indructions is
that compensation has not been related to the legd Satus of the land cultivated or the
place where the incident may have occurred, that is within or outsde a sanctuary/
reserved forest area.

(i) Removd of Intermediaries and Determination of Adequate Wages for Forestry
Works [Circular N0.13-1/90 F.P.(5)]

24. Two important points have been touched in this circular. Firdly, it is wel-known
that, for a variety of reasons, outsde labourers are inducted for forestry operaions even
though local labour may be avalable. For example, in many cases outsde labourers are
brought for working of bamboo forests. These people remain behind and encroach on the
fores land in colluson with forest officids They become a problem to the triba people
This creular disfavours such practices. In particular, it prohibits contracts for bringing
outsde labour. If it is necessary to bring in labourers from outsde, it should be done
exclusvely through cooperdtive- societies.

25. The second issue relates to the determinaion of wages. The principles and the
method adopted for determination of wages arc not known to the people. The circular
specificaly dates that the wages should be determined on the bass of detalled work-



gudies. The people or their representatives can ask the concerned authorities how the
wages have been fixed.

26. It is dso not unusud that wages in forestry may not measure up to the legd
minimum wages notified by the concerned state governments. This is illegd and should
need no specific mention. Neverthdess forest officids may teke a technica view and
plead their helplessness. The workers have no remedy except to take ther claims to a
court of law or resort to agitation, both of which have ther own limitations. This crcular
puts a rest this controversy. The departmentd officers can be prevailed upon to follow
the ingtruction of the highest authority in the Government of India

Critical Appraisal of the New Instructions

27. These indructions bresk new grounds and represent a postive step forward in
resolving what is admitted as a very complex issue resulting in confrontation between the
gate and the tribal people. The decison to make a distinction between ‘disputed clams
and 'encroachments can be sad to be higoric. It will go a long way to undo, adbeit
patidly and after a long long ddlay, the gross injustice meted out to the tribal people by
the gate. If these indructions are followed in ther true spirit, many of the problems in the
tribal areas can be expected to be resolved.

28. It is important to note here that these ingtructions aso provide for a machinery for
initigting a process of review and resolution of disputes. A committee comprisng sub-
Divisona Officer, Divisond Forest Officer and a representative of Tribd Wefare
Depatments (Circulars 2 & 3 refered to earlier) is expected to examine dl disputed
clams. It is the duty of this Committee to examine dl available evidence about the fact of
possession on the reevant date. [Para 2.2 of Circular (2)] Pending fina decison, the
concerned persons should not be dispossessed of the land. [Para 2.3 of Circular (3)]

29. Thus, the package dedl envisaged in these indructions is imbued for a sense of
urgency for amicable resolution of the conflict Stuation in each locd aea Thus the
Committee has a clear charter and well-defined parameters. The triba people have an
assurance of continued occupation of ther lands, the state assuming the responghility for
providing the people an aternative economic base.

Y et the Spirit of the Basic Frameisnot fully Honoured

30. While appreciaing the sgnificant move by the Gowvt. of India on a vitd issue
concerning the tribal people, it must be added that certain deviations from the basic frame
carefully evolved, have been made a the very outset even before the ink on paper was
dry. As we will presently see this has been without due condderation of their
implications and even without due authorisation. This, to say the lead, is regrettable- It
will blunt the thrugt of these indructions in many aress.

@ Obsession with Compensatory Afforestation



3L While the need for maintaining the exising tree-cover on land and expanding it as
quickly as possble cannot be overemphasised, yet the objective has to be judicioudy
pursued taking aong the people. It is unfortunate that a purely mechanical approach has
been adopted in this regard so far which has proved to be counter-productive. For
example, the tota ban on deforestation under the Forest Conservation Act, 1980 which
affected such activities like condruction of schools, dispensaries, irrigation channds,
nisgar tanks, discredited the adminigtration and put a question mark on the Conservation
Act itsdf. This indefengble Stuation was taken full advantage of by the vested interedts.
The Conservation Act thus, has neither served people nor the forestry cause.

32. The comprehensive proposas worked out by the Secretary's Committee for
resolving the conflict Stuation were in the nature of an effort to achieve twin objective of
(i) to freeze the boundaries of cultivation @ 1980-levd and (ii) to set in motion a process
of reversd of cultivation area with peoplés involvement providing them an dterndive
economic activities. This would have served the interests of both the people and the
fores. In fact, that is the spirit of the symbiotic relationship between the two. It is
aurprisng that the scheme in its find form has been made subject to a blanket condition
of compensatory afforestation even though that point was considered and not adopted in
the originad scheme both as a matter of principle and on practicad consderations.

33. Some examples will illustrate the point made above, firdly let us taken the case of
disputed clams. Since it is conceded that there are a number of disputed claims, some of
which predate reservation of forests, settlement of such clams cannot be subject to any
condition whatsoever incuding the condition of compensatory afforedation. The
dipulation of compensatory afforestation in the circular concerning settlement disputed
cdamsdearly showsthat it isanot well-considered tipulation.

3A. Smilarly, the biggest concern on encroachment front is to win the confidence of
the people and free the forests urgently from the pressure of growing demand through
diverson of the people's energy to mutudly beneficid activities. So long this is not done
ingresson cannot be checked. With the dipulation of compensatory afforetastion, the
proceedings of the locad committee may come to naught. Both the concerned officias and
the people may fed hdpless vis-avis the sysem even though they may be convinced
about the basic frame of resolution of the dispute and may be otherwise prepared to move
forward.

35. Ladly, the condition of compensatory afforestation in the case of converson of
forest villages into revenue villages is incongruous, particularly when it is desred that the
management of the converted forest villages may remain with the forest departmen.

(b) Reluctance to Accept Responshility for Providing a Reasonable Alterndive
Economic Base for the People

36. The centrd point in the new scheme to end the conflict and work for a harmonious
relationship between the people and the status to appreciate the tribal sde who cannot but



continue to extent ther cultivation within avalable space for meking a living unless they
are provided with a reasonable dternative. The dipulation of providing an dterndive
economic base before eviction was unequivocaly incorporated in the scheme. However,
with a view to avoid anty wrong messages being carried, it was so worded that the
ingructions were clear without being provocative. Thus, the scheme envisaged - 'In case
of post -1980 encroachers, - their encroachment should not be regularised. The State
Govt., however, may provide aterngtive economic base to such persons by associating
them collectively in afforestaion scheme' Thus the spirit of this dipulation is that while
encroachment should not be regularised, yet the state must teke seps for providing
dternative economic base so that the need for continuing encroachment disappears and
the area can be reclamed for the forest. But it is unfortunate that a clause 'Immediate
action should be taken to evict the encroachers has been insarted in these indructions. It
isamog the spirit of the persons and vitiates the whole scheme.

37.  Smilaly, a dipulaion that such benefits should not extent to fresh encroachers has
been added at the end of the scheme which was no where in the scheme presented to and
accepted by the Govt. of India. Care has not been taken even to define the term ‘fresh
encroachers. Since the scheme sipulates only two categories of encroachers - pre-1980,
and post-1980, and the objective is to resolve the dispute fully without leaving any trace
of discord, the dipulation about ‘fresh' encroachers is meaningless and should best be
ignored.

(© Evidence about Disputed Claims/ Encr oachments

38. A mgor point which crops up in dl disputes concerning land is about the evidence
acceptable to edablish the fact of possesson and its duration. The departmenta
authorities go by record which in the case of encroachments is the preiminary offence
report (p.or.). A mgor cause for the peoples clams not being entertained by the
authorities is the inability of the triba people to produce any evidence. In fact, in some
cases even the record of earlier departments such as the pattas leases or census papers
may not be entertained by the Forest Department.

39. If the clams of the tribd people are to be determined on the basis of the record of
the forest department or, at best, record of other government departments, his clam may
be as good as lost. It is the fact of possession, of law, its cultivation and actud
reclamation in some cases by his ancestors, which is common knowledge in the village,
which is the basis of his clam. These facts may or may not have been brought on record.
The reasons for this dissonance can be many. For examples the officid may not have
visted the area or may have preferred rot to take note of the cultivation, or may not have
bothered to bring it on record and such like. They are of no concern to the tribal people.
They cannot be expected to know wha is here in government record. In these
circumstances if the record were to be indsted, the disoutes about land can never be
expected to be resolved.

40.  Therefore the scheme itsaf envisages that the clams of the tribad people shdl be
conddered on the bass of 'documentary and such other evidence which they may



produce in their support for that purpose. While this gipulation for acceptance of al
avalable evidence about possesson of land has been incorporated in the circulars
concerning disputed clams (para 2.2). The podtion in reation to encroachments remans
unchanged. This circular concerning encroachment envisages the 'Encroachments
proposed to be regularised must have taken place before 25.10.1989. This must be
ascertained from the first offence report (p.or.) issued under the relevant Forest Act at
that point of time (para 2.1/1/5).

41. This gipulation goes againgt the basic decison of the Gowvt. of India and knocks
out the very rationale of the conditution of a joint team comprised Revenue, Forest and
Tribd wdfare officids for reviewing dl cases of encroachments vide para 1.2 of the
same circular. If p.or. is to be accepted a concluson evidence what is these to review
accordingly, dl avalable evidence has to be teken into condderation by this team
notwithstanding the redrictive ipulaion in para 1.5, if adl disputes are to be amicably
resolved.



(d) Pre-1947 Claims:

42. As dated earlier, the distinction between disputed claims and encroachments is a
magor sep forward. Yet, under these indructions only those clams are to be entertained
which pertains to post-independence period. This is not fair. The root cause of dispute in
these cases relates to the process of reservation under a law, which was enacted in the
eighteenth century and continues to be in force even today. There has been no changein
the formd frame with the dawn of independence. It will be desrable to remove this
atificid diginction.

(e Continued Possession asthe basisfor Consideration of Claims

43. A crucid point in the acceptance of a clam over the forest bnd in these circulars is
the continued occupation of the law by the concerned person. This is a necessary
concomitant of accepting the vdidity of the Indian Forest Act and processes under which
the forest areas were taken over by the State. All forest areas in our country have been the
abodes of some people or the other. There was no ‘wilderness whatsoever in any part of
our ancient country. Therefore, the triba people clam ther ancestrd abodes habitations
in many forest regions. In some cases, there are extensive remains of these habitations. It
may be conceded here that acceptance of such clams would knock out the very basis of
dl reservations done so far because every inch of forest area is clamed by some people
or the other. Therefore, such old clams cannat be entertained within the exiging frame.

44.  However, there is another aspect of the tipulation about continued operation which
deserve to be serioudy conddered. Continued occupation of disputed lands over a long
period againg the might of the dtate is no mean task. Only those groups who are very
grong or who may be resding in very remote, difficult and inaccessble areas may have
succeeded in doing s0. The weaker groups even amongst the triba people must have been
pushed out from ther lands, particularly as these areas got opened up. Moreover, with
growing assation by the date of its formd authority, the officids were obliged to
implement the laws drictly and literdly. They had no discretion to make any exception
even in genuine cases. Consequently, comparativey wesker groups amongst the tribd
people could not stand againg this pressure and had to withdraw leaving ther lands
behind notwithganding their genuine dams. The primitive communities have been the
worgst sufferers.

45, In the context of this Stuation, literd interpretation of ingtructions about continued
occupation of land as a pre-condition for congdering of peoples clams over land in the
forest area would be unfair. It will leave the seeds of discord behind which may grow
and lead to confrontation dtuations again. For example, some people may have been in
continued occupation of their lands for more than, say, 25 years. Ther ‘encroachments
may have been removed, say, a year back paying no attention even to the Govt. decison
for congdering such cdams. And celing the lands of the occupants were otherwise
digible. If the above indructions ae literdly interpreted, such cdams cannot be
entertained. If a broader view is taken and the spirit of these indructions are followed,
their cases must be covered and duly considered.



46.  On the other extreme of the spectrum will be the cases of, say, deserted villages
which were abandoned, may be, hundred years back. The people may have settled
elsawhere.

Neverthdess under the growing pressure of population, they may be on the look
out for more agricultural lands esewhere. Therefore, they are prone to steke their dams
to these deserted villages dso. These clams in a broader sense arc undoubtedly pdtified.
But s0 long as the premises of the Indian Forest Act are taken as valid, such clams
cannot be entertained. Otherwise the very basis of reservation of forests will be knocked
out. A baanced view therefore will have to be taken of such clams. The provisions of
continued occupation should not be literally applied. If a person has been depending on
some land and has been dispossessed for some reason but has not so far acquired an
dternative economic base, his clams should be consdered notwithstanding the fact that
he is not in continued possession. In case their occupation has been forcibly removed, he
should be deemed to have remained in continued occupation of that land.

The Procedural Delays

47. That above ingtructions were issued on 18.9.1990 with the clear objective that dl
disputes in the field should be resolved before the next agricultura season. It gppears that
in some cases indructions have not reached the didtrict level even though more than 4
have passed They are dill under condderation at the dtate level itsdf, or in the process of
transmisson. In some isolated cases, like that of Adilabad in Andhra Pradesh, the loca
officers have teken the initigive to obtan the indructions under duly condituted
committees. The results are very encouraging as many as old disputed clams are being
removed.

It is hoped that the matter will be expedited before the onset of the monsoon. In
case there are ddays in formation of committees and proceedings the least which can be
expected from the State governments is to issue indructions to loca officids not to
interfere with the continued occupation of land by the tribal people. In the forest aress,
pending adjudication by the duly condituted committees as dipulated in these
ingtructions.

It is dso hoped that there will be no laterd interpretation of these indructions.
The promise to provide dternative economic before person required to move out must be
honoured. It is dso hoped that the dipulations, which have been incorporated in the
indructions which are not in consonance with the basc frame of the Govt. decisons, will
be amended by the Govt. of India



